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The American Rescue Plan Act provides significant funding for states and local governments 

through the Coronavirus State and Local Fiscal Recovery Funds. The Act and subsequent rules 

and guidance issued by the U.S. Treasury Department provide that recipient governments can use 

the money that they receive through the Coronavirus State and Local Fiscal Recovery Funds for 

four eligible purposes, which taken together allow for broad discretion in deciding how to use this 

money.  

One eligible purpose is to provide “premium pay” to eligible workers who have performed or will 

perform essential work during the COVID-19 public health emergency. While not called hazard 

pay in the law, it is essentially the same thing. Under the law, premium pay can be up to $13 per 

hour extra (i.e., on top of a worker’s regular pay), with a cap of $25,000 in total premium pay for 

an individual. Key things to know include: 

• Premium pay can be retroactive for work already performed as far back as January 27, 

2020, forward looking for future service performed so long as the COVID-19 public health 

emergency declared by the president is in effect or both. 

• To be an eligible worker, a worker needs to be a worker needed to maintain continuity of 

operations of essential infrastructure sectors. According to a rule issued by the U.S. 

Treasury Department, this includes “any work performed by an employee of a State, local, 

or Tribal government.” The rule also lists many additional sectors that are eligible. In 

addition, a governor or the chief executive officer of a local government may designate any 

additional sectors as critical to protect the health and well-being of their residents. 

• Recipient governments also can make grants to private and other government employers 

for the purpose of those employers providing premium pay to their employees who are 

eligible workers performing essential work.  

• Premium pay can only be paid to eligible workers for time performing essential work. 

Essential work means work that (1) is not performed while teleworking from a residence; 

and (2) involves (a) regular in-person interactions with patients, the public, or coworkers 

of the individual who is performing the work; or (b) regular physical handling of items that 

were handled by, or are to be handled by patients, the public or coworkers of the individual 

who is performing the work. 

• Premium pay must be in addition to a worker’s regular wages and other pay. There can be 

no “reduction, substitution, offsets, or other diminishment” of the workers’ previous, 

current or prospective pay.  
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• U.S. Treasury rules provide that “any premium pay or grants provided using the Fiscal 

Recovery Funds should prioritize compensation of those lower income eligible workers 

that perform essential work.” Further, the rules require “[i]f premium pay would increase 

a worker’s total pay above 150 percent of their residing state’s average annual wage for all 

occupations…or their residing county’s average annual wage,…whichever is higher, on an 

annual basis, the State, local, or Tribal government must provide Treasury and make 

publicly available, whether for themselves or on behalf of a grantee, a written justification 

of how the premium pay or grant is responsive to workers performing essential work during 

the public health emergency.” This requirement, which does not appear in the statute itself, 

does not prevent a recipient government from providing premium pay to these workers, 

but employers might raise it as a hurdle. It is not really a hurdle, though. The government 

just needs to explain itself. 

Attached in the Appendix are excerpts of relevant parts of the U.S. Treasury Department’s Interim 

Final Rule implementing the premium pay provisions of the state and local flexible aid portions of 

the American Rescue Plan Act, plus some additional Treasury guidance on premium pay. 

While most states and local governments are still in the planning stages for using American Rescue 

Plan funds, some approaches that might be considered for providing premium pay to eligible 

workers who perform essential work include: 

• Retroactive flat dollar premium payments to compensate workers for pandemic essential 

work they have already provided. 

• Hourly, weekly or monthly premium pay supplements for future essential work. 

• Tiered premium pay depending on the kind of work performed, with higher amounts for 

workers who were or are unable to social distance from co-workers, the public or others or 

whose work put or puts them in the presence of COVID positive or suspected individuals. 

Here are some examples of state governments using American Rescue Plan funding for premium 

pay for their employees: 

• Maryland is an example of a broad program for state employees, with the state paying 

hourly supplements to “[e]mergency essential/mission critical employees who are required 

to report to work and have NO opportunity for social distancing.” It provides an hourly 

supplement of $3.13 per hour for those workers, with eligible positions generally included 

in a list available on the state’s website here. In addition, “[c]ertain employees within the 

Departments of Human Services and Public Safety and Correctional Services who are 

required to perform duties that take them out into the community and require close and 

prolonged contact with clients of the State with NO opportunity for social distancing also 

will be eligible to receive this pay differential, but only when performing these "field" 

duties.” An additional $2 per hour supplement (so, $5.13 total) is provided “[I]f an 

employee is required to work in a designated quarantine area (a medical isolation unit for 

individuals with COVID-19).” Both levels of premium pay are being paid through 12/31/21 

and some retroactive amounts were paid to eligible workers in late May. More information 

about Maryland’s program for state employees is available on its website here.  

https://dbm.maryland.gov/employees/Documents/Response%20Pay%20Eligible%20Class%20List.pdf
https://dbm.maryland.gov/employees/Pages/COVID19.aspx
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• Indiana is an example of a narrowly targeted program for state employees paying 

single bonus amounts. Out of the state’s American Rescue Plan money, the legislature 

has provided for $1,600 in hazard pay stipends per “correctional officer and eligible 

employee” employed by the Department of Correction and “trooper and officer” employed 

by the Indiana State Police.
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Premium Pay Guidance and Rules 

U.S. Treasury Department—Frequently Asked Questions (as of July 19, 2021) 

Available here: https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf 

 

5. Eligible Uses – Premium Pay 

5.1. What criteria should recipients use in identifying essential workers to receive premium 

pay? 

Essential workers are those in critical infrastructure sectors who regularly perform in person work, 

interact with others at work, or physically handle items handled by others. 

Critical infrastructure sectors include healthcare, education and childcare, transportation, 

sanitation, grocery and food production, and public health and safety, among others, as provided 

in the Interim Final Rule. Governments receiving Fiscal Recovery Funds have the discretion to 

add additional sectors to this list, so long as the sectors are considered critical to protect the health 

and well-being of residents. 

The Interim Final Rule emphasizes the need for recipients to prioritize premium pay for lower 

income workers. Premium pay that would increase a worker’s total pay above 150% of the greater 

of the state or county average annual wage requires specific justification for how it responds to the 

needs of these workers. 

5.2. What criteria should recipients use in identifying third-party employers to receive grants 

for the purpose of providing premium pay to essential workers? 

Any third-party employers of essential workers are eligible. Third-party contractors who employ 

essential workers in eligible sectors are also eligible for grants to provide premium pay. Selection 

of third-party employers and contractors who receive grants is at the discretion of recipients. 

To ensure any grants respond to the needs of essential workers and are made in a fair and 

transparent manner, the rule imposes some additional reporting requirements for grants to third-

party employers, including the public disclosure of grants provided. 

5.3. May recipients provide premium pay retroactively for work already performed? 

Yes. Treasury encourages recipients to consider providing premium pay retroactively for work 

performed during the pandemic, recognizing that many essential workers have not yet received 

additional compensation for their service during the pandemic.

https://home.treasury.gov/system/files/136/SLFRPFAQ.pdf


 
 

 
 

U.S. Treasury Department—Interim Final Rule 

Available here: https://www.govinfo.gov/content/pkg/FR-2021-05-17/pdf/2021-10283.pdf 

  

§ 35.3 Definitions. 

As used in this subpart: 

* * * 

Eligible employer means an employer of an eligible worker who performs essential work. 

Eligible workers means workers needed to maintain continuity of operations of essential critical 

infrastructure sectors, including health care; emergency response; sanitation, disinfection, and 

cleaning work; maintenance work; grocery stores, restaurants, food production, and food delivery; 

pharmacy; biomedical research; behavioral health work; medical testing and diagnostics; home 

and community-based health care or assistance with activities of daily living; family or child care; 

social services work; public health work; vital services to Tribes; any work performed by an 

employee of a State, local, or Tribal government; educational work, school nutrition work, and 

other work required to operate a school facility; laundry work; elections work; solid waste or 

hazardous materials management, response, and cleanup work; work requiring physical interaction 

with patients; dental care work; transportation and warehousing; work at hotel and commercial 

lodging facilities that are used for COVID–19 mitigation and containment; work in a mortuary; 

work in critical clinical research, development, and testing necessary for COVID–19 response. 

(1) With respect to a recipient that is a metropolitan city, nonentitlement unit of local government, 

or county, workers in any additional sectors as each chief executive officer of such recipient may 

designate as critical to protect the health and well-being of the residents of their metropolitan city, 

nonentitlement unit of local government, or county; or 

(2) With respect to a State, Territory, or Tribal government, workers in any additional sectors as 

each Governor of a State or Territory, or each Tribal government, may designate as critical to 

protect the health and well-being of the residents of their State, Territory, or Tribal government. 

Essential work means work that: 

(1) Is not performed while teleworking from a residence; and 

(2) Involves: 

(i) Regular in-person interactions with patients, the public, or coworkers of the individual that is 

performing the work; or 

(ii) Regular physical handling of items that were handled by, or are to be handled by patients, the 

public, or coworkers of the individual that is performing the work. 

* * *

https://www.govinfo.gov/content/pkg/FR-2021-05-17/pdf/2021-10283.pdf


 
 

 
 

Premium pay means an amount of up to $13 per hour that is paid to an eligible worker, in addition 

to wages or remuneration the eligible worker otherwise receives, for all work performed by the 

eligible worker during the COVID–19 public health emergency. Such amount may not exceed 

$25,000 with respect to any single eligible worker. Premium pay will be considered to be in 

addition to wages or remuneration the eligible worker otherwise receives if, as measured on an 

hourly rate, the premium pay is: (1) With regard to work that the eligible worker previously 

performed, pay and remuneration equal to the sum of all wages and remuneration previously 

received plus up to $13 per hour with no reduction, substitution, offset, or other diminishment of 

the eligible worker’s previous, current, or prospective wages or remuneration; or (2) With regard 

to work that the eligible worker continues to perform, pay of up to $13 that is in addition to the 

eligible worker’s regular rate of wages or remuneration, with no reduction, substitution, offset, or 

other diminishment of the workers’ current and prospective wages or remuneration. 

 § 35.5 Use of funds. 

* * * 

(c) Providing premium pay to eligible workers. A recipient may use funds to provide premium pay 

to eligible workers of the recipient who perform essential work or to provide grants to eligible 

employers, provided that any premium pay or grants provided under this paragraph (c) must 

respond to eligible workers performing essential work during the COVID–19 public health 

emergency. A recipient uses premium pay or grants provided under this paragraph (c) to respond 

to eligible workers performing essential work during the COVID–19 public health emergency if it 

prioritizes low- and moderate-income persons. The recipient must provide, whether for themselves 

or on behalf of a grantee, a written justification to the Secretary of how the premium pay or grant 

provided under this paragraph (c) responds to eligible workers performing essential work if the 

premium pay or grant would increase an eligible worker’s total wages and remuneration above 

150 percent of such eligible worker’s residing State’s average annual wage for all occupations or 

their residing county’s average annual wage, whichever is higher. 

* * * 


