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NOTE: The leave requirements described below expired on December 31, 2020. However,
eligible private-sector employers providing paid leave consistent with the leave provisions
described here may be eligible for federal tax credits that cover the cost of leave taken from
January 1 through March 31, 2021.

A new federal law enacted in response to the coronavirus crisis creates a temporary right to paid
leave. However, not all employers are required to provide the leave and not all employees will be
eligible for it. This fact sheet provides an overview of the rights and requirements in this new
law. It has been updated from an earlier version to reflect changes to the law enacted by Congress
in the Coronavirus Aid, Relief and Economic Security (CARES) Act on March 27, 2020, and new
guidance issued by the Trump administration.

What kind of leave is required to be provided?

Two kinds of leave are required. Emergency paid sick leave is the most widely available leave of
the two kinds but is provided for only two weeks. Emergency family leave is available for a longer
period butonly in very limited circumstances when a parent needs to care for a child. An
employee generally would take emergency paid sick leave before taking emergency family leave.

For what reasons can an employee take leave?

Emergency paid sick leave is available only when an employee is unable to work (or to telework)
due to any of the following reasons related to COVID-19:

1. The employee is under an official quarantine or isolation order.

2. The employee has been advised by a health care provider to self-quarantine.

3. The employee is experiencing COVID-19 symptoms and seeking a medical diagnosis.

4. The employee is caring for an individual who is under an official quarantine or isolation
order or who has been advised by a health care provider to self-quarantine.

5. The employee is caring for a son or daughter under 18 years old (or an adult son or daughter
in limited circumstances, described below) if the child’s school or place of care has been
closed, or childcare provider is unavailable, due to COVID-19 precautions.

6. The employee is experiencing substantially similar conditions to those listed above, as
specified in the future by the U.S. Secretary of Health and Human Services. (To date, the
federal government has not identified any substantially similar conditions that would entitle
an employee to this leave.)
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Emergency family leave is available only when an employee is unable to work (or to
telework) due to a need to care for the employee’s son or daughter under 18 years old (or an
adult son or daughter in limited circumstances, described below) if the child’s school or place
of care has been closed, or childcare provider is unavailable. Under the law enacted by Congress,
an employee is entitled to this leave only when the closure or unavailability is due to an officially
declared COVID-19 public health emergency. By comparison, emergency paid sick leave is
available when the closure or childcare provider’s unavailability is due to COVID-19 precautions.
The U.S. Department of Labor (DOL), however, has not made this distinction, so far.

Special Rule When Caring for Certain Adult Children—Although it is not spelled out in the
law, DOL has said it will require employers to provide both kinds of emergency leave when an
employee needs it to care for an adult son or daughter (i.e., one who is 18 years of age or older)
whose school or place of care has been closed, or care provider is unavailable, due to COVID-19
precautions if the adult child (a) has a mental or physical disability and (b) is incapable of self-
care because of that disability.

How long is the leave?

Emergency paid sick leave can be taken for up to two weeks. For a full-time employee, this means
80 hours. For a part-time employee, it is the average of hours worked over a 2-week period.

Emergency family leave can be taken for up to 12 weeks. While the first two weeks (i.e., 10
days) of it may be unpaid, the expectation is that an employee will take emergency paid sick leave
during that time.

How much does an employee get paid while on leave?

When taking emergency paid sick leave to care for oneself (reasons 1-3 under “For what reasons
can an employee take leave?”), an employee is paid 100% of the employee’s regular rate of pay
multiplied by the number of hours the employee would normally be scheduled to work. Pay is
capped at $511 per day and $5,110 total.

When taking this leave to care for others or for other reasons (reasons 4-6), an employee is paid
two-thirds of the employee’s regular rate of pay multiplied by the number of hours. Pay is capped
at $200 per day and $2,000 total.

After the first 10 days of emergency family leave, an employee is paid two-thirds of the
employee’s regular rate of pay multiplied by the number of hours the employee would normally
be scheduled to work. Pay is capped at $200 per day and $10,000 total.

Which employers are required to provide this leave?

e Private-sector employers with fewer than 500 employees.
e Government employers of any size.
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Exemption for Small Businesses, Including Non-Profit & Religious Organizations—The U.S.
Secretary of Labor can exempt small businesses with fewer than 50 employees from this
requirement when imposing this requirement would jeopardize the viability of the business as a
going concern. For purposes of this exemption, the Trump administration has decided to define
“small business” to include non-profit and religious organizations.

Further, the Trump administration has issued guidance stating that it will allow an employer with
fewer than 50 employees to deny leave that is requested because a child’s school or place of care
is closed, or child care provider is unavailable, due to COVID-19 related reasons so long as an
authorized officer of the employer has determined that at least one of three conditions is met:

e Providing the emergency leave would result in the employer’s expenses and financial
obligations exceeding available revenues and cause the employer to cease operating at a
minimal capacity.

e The absence of the employee or employees requesting the emergency leave would entail a
substantial risk to the financial health or operational capabilities of the employer because
of their specialized skills, knowledge of the business or responsibilities.

e There are not sufficient workers who are able, willing and qualified, and who will be
available at the time and place needed, to perform the labor services provided by the
employee or employees requesting the emergency leave, and these labor or services are
needed for the employer to operate at a minimal capacity.

So far, the Trump administration has not issued any guidance about whether a small employer can
deny emergency paid sick leave that has been requested for other reasons.

Which employees are eligible for paid leave?

Emergency paid sick leave—Any employee, regardless of hours of work or length of service.

Emergency Family and Medical Leave—Employees who have been employed for at least 30
calendar days by their employer. Special rules apply of employees laid off on or after March 1,
2020, and then rehired.

Authority to Exclude Health Care Providers—A private-sector or government employer
can deny either kind of leave to employees who are health care providers. Also, the U.S. Secretary
of Labor can issue regulations excluding these workers from eligibility. The Trump
administration has chosen to define the term health care provider very broadly by issuing
guidance stating that for the purpose of an employer denying leave to workers, it considers a health
care provider to include:

e Anyone employed at any doctor’s office, hospital, health care center, clinic, post-secondary
educational institution offering health care instruction, medical school, local health
department or agency, nursing facility, retirement facility, nursing home, home health care
provider, facility that performs laboratory or medical testing, pharmacy, or similar
institution, employer or entity. This includes any permanent or temporary institution,
facility, location or site where medical services are provided that are similar to these
institutions.

e Any individual employed by an entity that contracts with any of the above institutions,
employers or entities to provide services or to maintain the operation of the facility.
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e Anyone employed by any entity that provides medical services, produces medical products
or is otherwise involved in the making of COVID-19 related medical equipment, tests,
drugs, vaccines, diagnostic vehicles or treatments.

e Any individual that the highest official of a state or territory, including the District of
Columbia, determines is a health care provider necessary for a state’s or territory’s or the
District of Columbia’s response to COVID-19.

Authority to Exclude Emergency Responders—A private-sector or government employer
can deny either kind of leave to employees who are emergency responders. Also, the U.S.
Secretary of Labor can issue regulations excluding these workers from eligibility. The Trump
administration has chosen to define the term emergency responder very broadly by issuing
guidance stating that for the purpose of an employer denying leave to workers, it considers an
emergency responder to be an employee who is necessary for the provision of transport, care,
health care, comfort and nutrition of patients, or whose services are otherwise needed to limit the
spread of COVID-19. Further, the Trump administration has stated that this includes but is not
limited to:

e Military or national guard, law enforcement officers, correctional institution personnel, fire
fighters, emergency medical services personnel, physicians, nurses, public health
personnel, emergency medical technicians, paramedics, emergency management
personnel, 911 operators, public works personnel and persons with skills or training in
operating specialized equipment or other skills needed to provide aid in a declared
emergency as well as individuals who work for such facilities employing these individuals
and whose work is necessary to maintain the operation of the facility.

e Any individual that the highest official of a state or territory, including the District of
Columbia, determines is an emergency responder necessary for that state’s or territory’s
or the District of Columbia’s response to COVID-19.

The Trump administration has stated that in order to minimize the spread of COVID-19, it
“encourages employers to be judicious” when using these definitions to deny health care
providers and emergency responders emergency leave. However, the Trump administration
leaves it up to employers to make those determinations.

Exclusion of Some Federal Government Employees—While all federal employees are eligible
for emergency paid sick leave, most federal employees are not eligible for emergency family
leave. Some examples of federal employees who are eligible for emergency family leave include
employees of the Federal Aviation Administration, the Library of Congress and the U.S. Postal
Service. The Director of the Office of Management and Budget can deny either kind of leave to
certain executive branch employees.

How do these new leave requirements relate to leave provided for under collective
bargaining agreements, employer policies or other laws?

Emergency paid sick leave and emergency family leave are in addition to employees’ preexisting
leave entitlements. If an employee is eligible to take emergency paid sick leave or emergency
family leave, as well as paid leave already provided by an employer, the employee chooses which
type of leave to take. The employer cannot require an employee to take a particular form of leave.
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In cases in which an employee is entitled to two-thirds pay under the new law, an employer could
allow an employee to take other existing paid leave (e.g., vacation, personal, medical or sick leave)
concurrently with emergency paid sick leave or emergency family leave to supplement that partial
pay up to the employee’s normal earnings. An employer is not required to do this and cannot
require an employee to take other leave concurrently with emergency leave.

The new law states that emergency paid sick leave does not diminish an employee’s rights or
benefits under any other law, collective bargaining agreement or existing employer policy. Any
employee who separates from employment is not entitled to payment for any unused emergency
paid sick leave.

An employee can choose to take any accrued vacation leave, personal leave or medical or sick
leave for the unpaid first two weeks of emergency family leave. Generally, an employee would be
likely to take emergency paid sick leave during that period. An employer cannot require an
employee to take other kinds of accrued leave instead of the emergency family leave. Because it
is a kind of federal Family and Medical Leave Act (FMLA) leave, any emergency family leave
taken counts against an employee’s entitlement to a total of 12 weeks of FMLA leave in a 12-
month period, if the employee is otherwise eligible to other kinds of FMLA leave.

Since this new leave is temporary, when will eligible employees have a right to this leave?

These temporary requirements are in effect during the period that beginson April 1,
2020, and ends on December 31, 2020. The law does not create a right to pay for leave taken before
April 1. Further, an employer may not count leave taken prior to April 1 toward the amount of
leave an employee is owed under these new requirements.

Does the federal government provide any financial assistance to help employers pay for this
leave?

The new law includes significant tax benefits only for private-sector employers. It does not
provide any financial assistance to government employers even though all government
employers are required to provide this paid leave. The benefits provided to private-sector
employers include:

e Refundable tax credits that generally cover the cost of the leave, the cost of an
employee’s health benefits paid by the employer during the leave period and the amount
the employer pays in Medicare payroll tax on the leave pay.

e An exemption from paying the employer share of the Social Security payroll tax on the
employee’s pay during the leave period.

This federal financial assistance is available only to private-sector employers for leave amounts
they are required to pay under the new law. For example, if a private-sector employer with 500
or more employees chooses to provide either kind of leave, it would not be eligible for these tax
credits. Also, if an employer covered by the new leave requirements chooses to increase the
amount it pays an employee taking leave to care for another individual above the two-thirds of
pay mandated under the law, it would not be eligible for these tax credits on the extra amount.



